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Johanna Ganado
Vs
Awtorita tal-Bini u I-Kostruzzjoni

It-Tribunal

Ra r-rikors tal-appell ipprezentat mill-Perit Cristina Devenish ghall-appellanta Johanna
Ganado rigward zvilupp 1i jinsab fi “Melton House’, 184, Triq Manwel Dimech, San Giljan

fejn hija ppremettiet u talbet is-segwenti:

“With reference to BCA/ENF/0148/2023, without prejudice I am emailing to file my
appeal against the fine of Eur500 that has now been paid under protest. On 6th
December 2022, the initial documents to achieve BCA clearance were submitted. BCA
sent 2 communication notices on 12th January 2023 and 17th January 2023 and all
the required documents were uploaded accordingly.

The notice received on 17th January pointed out that the insurance had expired and
an updated insurance cover was required. This particular document (updated



insurance policy, covering PA 9678/19) was uploaded (doc 270e) on 6th December
2023 with all the original submitted documents. Therefore, from our end, all the
requested documents had been submitted.

Works on site were underway as this particular project already had an active permit
(PA 6077/16), for which we had BCA clearance. Because works were being carried
out legally, with all the required permits, bank guarantees and insurances, the
clearance from your office for PA 9678/19 was simply overlooked. But this does not
mean that we did not have all the necessary documents in place to carry out the
works. The fact that the clearance wasn't issued was an oversight from your office and
therefore the fine has no justification. For this reason, we would like to request a
refund of the fine.”

Ra r-risposta tal-Awtorita li permezz taghha wiegbet u eccepiet is-segwenti:

1. 1lli I-Awtorita appellata geghda umilment tissottometti Ii kwalunkwe decizjoni
mehuda kienet in konformita’ ma dak rikjest mil-ligi, u kwindi korretta f'kull aspett;
2. 1lli preliminarjament l-esponenti Awtorita geghda tissolleva li gialadarba I-penali
amministrattiva thallset l-appell odjern huwa sorvolat;

3. Ghaldagstant fug dak suindikat, l-Awtorita appellata geghda umilment titlob Iil
dan I-Onor. Tribunal sabiex ma jiehux konjizzjoni ulterjuri tal-appell;

4. Salv eccezzjonijiet ulterjuri.

Ra l-atti u d-dokumenti kollha.

Ra I-verbali tas-seduti kollha 1i sehhew quddiem it-Tribunal.

Ra d-deposizzjonijiet tax-xhieda kollha li tressqu quddiem it-Tribunal.

Ra li l-partijiet iddikjaraw l-istadju tal-provi taghhom maghlugq.

Semgha t-trattazzjonijiet finali tal-partijiet.

Ra l-verbal tas-seduta tal-24 ta’ Awissu 2023, fejn I-kawza thalliet ghal-llum ghas-sentenza.



It-Tribunal ha konjizzjoni tal-Legislazzjoni Sussidjarja 623.06, tal-Avviz Legah 136 tal-
2019, kif emendat bl-Avviz Legali 180 tal-2019, u 1-Kapitolu 623 tal-Ligijiet ta’ Malta (1-Att

dwar ir-Regolamenti tal-Bini);

ITkkunsidra:

Permezz ta’ dan l-appell, l-appellanta geghda tappella minn decizjoni tal-Awtorita mahruga
nhar it-5 ta’ Mejju, 2023, li permezz taghha |-Awtorita imponict Penali Amministrattiva fl-
ammont ta’ Hames Mitt Ewro (€500).

L-Awtorita imponiet penali amministrattiva minhabba li l-appellanta bdiet xoghol ta’ bini
rigward il permess ta I-Ippjanar PA 9678/19, li gie approvat mill-Awtorita ta I-Ippjanar fi
18 ta’ Mejju 2017, minghajr ma ssottomettiet d-dokumentazzjoni kollha kif mehtiega u

langas ma gabet l-approvazzjoni bil-miktub mill-Awtorita tal-Bini u I-Kostruzzjoni.

L-Awtorita fir-risposta ghall-appell ssollevat illi gialadarba l-penali amministrattiva thaliset
l-appell odjern huwa sorvolat. Ghalhekk it-Tribunal, kellu jikkunsidra l-ewwel din 1-
etcezzjoni preliminari, qabel ma jidhol fil-mertu ta’ l-appell. Peress 1i 1-perit ta’ 1-appellanta
stqarret 1i halset il-multa ‘under protest’ biex tkun tista’ tkompli bix-xoghol ta Inzvilupp in
kwistjoni, 1-appellanta kienet qeda tirriserva d-dritt li tikkontesta l-multa wara li ghamlet il-
hlas u ma kinitx qeda tacéetta kwalsiasi hlas tal-multa. Ghal din ir-raguni, it-Tribunal ma

jagbilx li 1-appell huwa sorvolat gialadarba l-penali amministrattiva thallset.

Ghaldagstant it-Tribunal ser jghaddi sabiex jikkunsidra jekk ir-raguni li wasslet lill-Awtorita
i timponi l-multa amministrattiva kinitx wahda valida fil-ligi. Ir-regolamenti tal-Ligi

Sussidjarja 623.06, klawsola 21 tghid illi :

21. (1) Kull persuna li tagixxi b’kontravvenzjoni ghar-Reati u pieni dispozizzjonijiet
tar-regolament 6 ghandha thun hatja ta reat skont dawn ir-regolamenti u ghandha tehel,
meta tinstab hatja, multa ta mhux aktar minn hames mitt euro (€500) u fil-kaz ta’ reat

permanenti, multa ohra ta’ mitt euro (€100) ghal kull gurnata Ii jkompli r-reat.



Filwaqt 1i r-regolamenti tal-Ligi Sussidjarja 623.06, klawsola 6 tobbliga lill-izviluppatur li
Jjissottometti 1ill Awtorita kopja tal-kopertura ta’ assigurazzjoni u garanzija bankarja, waqt li

klawsola 7 tghid illi :

Mhux aktar tard minn gimghatejn (2) gabel ma jinbdew xi xoghlijiet ta’ skavar,
demolizzjoni jew kostruzzjoni li jagaw tahit dawn ir-regolamenti, il-perit tal-progett
ghandu jissottometti ddikjarazzjoni tal-metodu relattiva skont ir-Raba’ |, il-Hames u
s-Sitt Skedi u rapport dwar il-kondizzjoni tal-proprjeta skont is-Seba’ Skeda li
inharget bil-lingwa bl-Ingliz biss, fug websajt li jippreskrivi d- Direttur.

Fis-seduta ta’ nhar L-Erbgha, is-5 ta’ Lulju 2023, il-Perit Cristina Devenish in ezami bil-
Malti bil-gurament taghha qalet illi:

“Mela dal-progett ghandu tlett permessi; Il-ewwel permess gibna [-clearance
minghand il-BCA, it-tieni permess tellajna - assumejna li tellajna kollox, ovviament
ghamilna zball. Imbaghad kellna t-tielet permess, applikajna, applikajna mall-ufficiu
taghkom, mal-BCA. Owjament ma konniex ha napplikaw mal-BCA jekk ghat-tieni
permess ma kellniex il-clearance. Ghamilna l-ghazla, applikajna ghat-tielet permess
mal-clearance, mat-tielet permess ghax assumejna li kellna Il-clearance ghat-tieni
permess. Jigifieri dan zball, ghax ahna f'mohhng konna nafu li kellna l-insurance u
kellna d-dofumenti kollha in place. Jigifieri l-ewwel progett kellna, dat-tielet permess
Jigifieri ovviament, kellna kollox, kellna [-insurance kelina, kellna I-methods
statements, kollox kellna. Jigifieri dan zball genwin u meta tellajna l-insurance, tard
ovvjament, tellajna d-dokument, l-insurance, tistghu taraw [i 2018 ghamilna I-
extensions u nkludejna il-permess il-gdid tat-2019 fl-insurance policy ..... It was just a
genuine mistake cause we had all the documents. Obviously for the, ghall-permess
tat-2022 ma konniex ha napplikaw maghkom jekk ma kellniex permess biex inkomplu
nahdmu fug it-2019”,

Jirrizulta u ampjament pruvat, li d-dokumenti necessarji koltha kienu gew ntavolati 1ill-
Awtorita fl-ewwel permess ta l-izvilupp, cioe’, PA 6077/16; tant 1i 1-Awtorita harget 1-
awtorizzazzjoni kollha nec¢essarja ghall-permess. Bi zvista, dawn id-dokumenti, ma gewx
sottomessi ghat-tieni permess, cioe’ PA 9678/19. Wagqt is-seduta ta’ nhar 1-Erbgha, 5 ta’
Lulju 2023, 1l Perit Cristina Devenish bil-gurament spjegat illi d-differenza bejn l-ewwel u t-
tieni permess tikkoncerna li tkabbar il-car park, u relocation tal-pool, apparti xi bidliet zghar
interni. Jirrizulta ukoll li I-polza ta’ assikurazzjoni kienet giet mgedda, pero’ din ghal xi

raguni, ma kinitx giet sottomessa lill-Awtorita.



Minkejja dan, it-Tribunal ma jistax jissanzjona kwalunkwe zvista spe¢jalment findustrija
hekk delikata u sensittiva. 11-ligi ma tippermetti ebda eccezzjoni fil-prezentata tal-imsemmija
dokumenti. Pero, f*dan il-kaz partikolari, is-sit kien diga kopert bil-permess precedenti li
kellu d-dokumenti kollha necessarji kif ukoll il-clearances mahruga mill-Awtorita. Kif gie
spjegat, dan jidher li kien zball genwin, id-dokumenti kienu diga gew sottomessi lill-Awtorita
fl-ewwel permess u d-differenzi fl-izvilupp tat-tieni permess mill-ewwel wiehed kienu

minimi.

L-Awtorita kienet korretta fl-imposizzjoni tal-multa amministrattiva u kellha raguni valida

fil-ligi ghall-imposizzjoni tal-istess.

It-Tribunal issa ser jghaddi sabiex jikkunsidra l-ammont tal-multa imposta. L-Avviz ta’ 1-
Infurzar mahrug fil-5 ta Mejju 2023, jaghmel referenza ghall-Ligi Sussidjarja 623.06 fejn gie
specifikat illi persuna i taghmel tali kontravenzjoni, “‘ghandha tehel, meta tinstab hatja,

multa ta’ mhux aktar minn hames mitt euro (€500)”

[t-Tribunal jinnota li 1-perit tal-appellanta ikkonfermat li dan kien kollu frott ta’ zvista, peress
li 1-<izvilupp kien jinvolvi aktar minn permess tal-Awtorita tal-Ippjanar wiehed u li meta 1-
Awtorita gibdu l-attenzjoni ta’ dan in-nuqqas, ikollaborat minnufih u prezentat d-dokumenti

koliha necessarji.

Fid-dawl ta’ dan kollu, it-Tribunal igis li penali amministrattiva imposta kienet wahda
eccessiva. Ghaldagstant it-Tribunal ser jghaddi sabiex filwaqt li jikkonferma l-imposizzjoni
tal-multa amministrattiva jirriduciha sabiex tirifletti ahjar i¢-¢irkostanzi u [-fatti specie tal-

kaz.

Decide

Dan it-Tribunal, ghar-ragunijiet fuq imsemmija qieghed jaqta’ u jiddeciedi I-Appell
billi ji¢chdu in parti, u filwaqt li jikkonferma l-imposizzjoni tal-penali amministrattiva,
qieghed ivarja l-imsemmija multa billi jirridu¢iha ghall-ammont ta’ mija u hamsin

ewro (€150) u ghalhekk jordna lill-Awtorita taghti rifuzjoni ta’ tlett mija u hamsin ewro



(€350) lir-rikorrenti peress li l-penali amministrattiva kienet thallset diga fl-intier

taghha.
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